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Appellees. 


BRIEF FOR APPELLEES. 


Map If Please the Court: 

This is an appeal from a final decree of the District 
Court of the United States for the District of Colum¬ 
bia sustaining a motion of appellees to dismiss for want 
of equity a bill of complaint filed by appellant to de¬ 
clare an express deed of trust a resulting trust upon 
the ground that Home Owners’ Loan Corporation, the 
beneficiary of said deed of trust, did not exist in law 
or in fact. 
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QUESTIONS PRESENTED. 

I. Did the Court below err in dismissing the bill of 
complaint: 

(a) The bill of complaint having averred the exis¬ 
tence of an express trust, may a resulting trust 
be decreed; 

(b) Did the bill of complaint state a cause of action 
in equity? 

II. Whether a person receiving an emergency home 
loan of $9,039.52 from an emergency instrumentality 
of the United States is estopped to deny the legal exis¬ 
tence of such instrumentality without first tendering a 
return of the benefits received; and, 

III. Whether Home Owners’ Loan Corporation, an 
emergency instrumentality of the United States, is a 
legally created and organized entity, and as such, au¬ 
thorized to make loans to distressed home owners and 
to exercise all powers and duties incident thereto. 

If the second question be answered in the affirmative, 
the third question becomes of no importance in this 
case; and if the third question be decided in the affirma¬ 
tive, it is not necessary to consider the second question. 

STATEMENT. 

The situation respecting a Federal emergency home 
loan of $9,039.52 made by Home Owners’ Loan Corpo¬ 
ration, an instrumentality of the United States, to 
Edna L. McCutchen, secured by a deed of trust to 
Charles A. Jones and Paul J. Frizzell, Trustees, con¬ 
veying premises 4132 Military Road, N. W., District 
of Columbia, and the activities of appellant Fletcher 
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with reference thereto, has been brought to the atten¬ 
tion of this Court by appellant Fletcher on three occa¬ 
sions, other than the present appeal. In two of these 
eases, Original No. 2793 and Original No. 2860, this 
Court ruled against the contentions of appellant, and 
a motion for reconsideration in Original No. 2860 was 
denied on May 6, 1938. 

Original No. 2793 was an application for a writ of 
prohibition seeking to restrain the Municipal Court of 
the District of Columbia from executing a judgment 
given Home Owners’ Loan Corporation for possession 
of the identical premises involved in this appeal; and 
Original No. 2860 was an application for a writ of 
error to the Police Court of the District of Columbia 
seeking a review of a judgment and jail sentence 
against appellant Fletcher growing out of appellant’s 
alleged unlawful invasion of said premises. 

In all of the proceedings, civil and criminal, as well 
as in the present appeal, the ultimate contention of ap¬ 
pellant Fletcher has been the same, i. e., that Home 
Owners’ Loan Corporation does not in law or in fact 
exist, and, therefore, cannot hold title to real estate, or 
exercise any other incident of ownership, nor can any¬ 
one, trustees or otherwise, hold such title for it or ex¬ 
ercise any other incident of ownership. 

This contention also has been before this Court in 
two other cases, i. e., Shrader v. Home' Owners’ Loan 
Corporation , Original No. 2721, and Laughlin v. Home 
Owners’ Loan Corporation , Original No. 2674, in each 
of which cases a writ of error to the Municipal Court 
of the District of Columbia was applied for but this 
Court denied the application. 

The contention also several times has been urged in 
the United States District Court by bills in equity but 
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in each case a motion to dismiss has been sustained 
by the District Court. ( Bryan v. Home Owners’ Loan 
Corporation , District Court, Equity No. 64,282; Beck v. 
Jones and Frizzell, Trustees , District Court, Equity 
No. 65,372.) 

THE FACTS. 

It is believed that the record on appeal, the proceed¬ 
ing in this Court in Original No. 2793 (In the matter of 
Fletcher, Petitioner), the proceedings in this Court in 
Original No. 2S60 (United States v. Fletcher), and the 
applicable legislation of Congress, will show: 

(a) That on June 14, 1933, Home Owners’ Loan 
Corporation was created by the Federal Home Loan 
Bank Board as a corporate instrumentality of the 
United States under the authority of an Act of Con¬ 
gress approved June 13, 1933, (48 Stats. 128-129), for 
the purpose of assisting distressed home owners 
throughout the country in refinancing their home prop¬ 
erties, which Act of Congress authorized the Corpora¬ 
tion to issue an aggregate of $2,000,000,000 of its bonds 
io be used in such refinancing operation. 

(b) That, by Act approved April 27,1934, (48 Stats. 
644), Congress provided for the full and unconditional 
guarantee by the United States of the bonds of Home 
Owners’ Loan Corporation, such guarantee not having 
been provided for in the original Act of June 13, 1933; 
that by Section 506(a) of the National Housing Act, 
approved June 27, 1934, (48 Stats. 1246, 1266), Con¬ 
gress authorized Home Owners’ Loan Corporation to 
issue bonds in an aggregate amount not to exceed 
$3,000,000,000 in lieu of the $2,000,000,000 authorized 
by the original Act of June 13, 1933; that Congress, by 
an Act approved May 28, 1935, (48 Stats. 296), author- 
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ized Homo Owners’ Loan Corporation to issue its 
guaranteed bonds in an aggregate amount not to ex¬ 
ceed $4,750,000.000 in lieu of the $3,000,000,000 of 
bonds authorized by the Act of June 27, 1934; that in 
pursuance of the legislation of Congress hereinabove 
referred to, Home Owners’ Loan Corporation was 
created and organized and did refinance the homes of 
more than 1,000,000 distressed home owners at an out¬ 
lay of more than $3,000,000,000 in guaranteed bonds 
and cash. 

(c) That on January 22, 1934, Home Owners’ Loan 
Corporation refinanced the home property in the Dis¬ 
trict of Columbia of one Edna L. McCutchen, located 
at 4132 Military Road, N. AY., at a cost to the Corpora¬ 
tion of $9,039.52 in bonds and cash, for which advance 
said Edna L. McCutchen executed her promissory note 
secured by a deed of trust upon said home property. 
That default having been made in the payment of said 
note the property was sold at foreclosure sale under 
said deed of trust on September 11,1936, at which fore¬ 
closure sale Home Owners’ Loan Corporation became 
the purchaser of said property, being the highest bid¬ 
der therefor. 

(d) That one of the terms of said deed of trust pro¬ 
hibited the Trustees therein named from conveying tin* 
property to the purchaser at foreclosure sale within 
sixty days from the date of sale and that at any time 
during this sixty day period the maker of the deed of 
trust fully could redeem said property at a cost repre¬ 
senting the actual book value of Home Owners’ Loan 
Corporation. 

(e) That the foreclosure sale of said McCutchen 
property having been held on September 11, 1936, this 
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sixty day redemption period expired on November 10, 
1936; that on November 10, 1936, appellant Fletcher 
sought and obtained from Edna L. McCutchcn a quit¬ 
claim deed of whatever right, title and interest she at 
that time may have had in said property, which was 
only the right to redeem said property on or before 
midnight of November 10, 1936, the exact date upon 
which said quit-claim deed was obtained from Edna L. 
McCutchen by appellant; that immediately upon secur¬ 
ing said quit-claim deed and on the same day, appel¬ 
lant “leased” said property to Janies W. McCutchen, 
husband of Edna L. McCutchen, and collected “rental” 
in advance under said “lease.” 

(f) That the property was not redeemed on or be¬ 
fore November 10, 1936, as provided in the deed of 
trust, and by deed dated November 13, 1936, the Trus¬ 
tees conveyed the property to Home Owners’ Loan 
Corporation, the purchaser at the foreclosure sale, 
which deed was recorded on December 3, 1936, in Liber 
7057 at Folio 347, one of the land records of the Dis¬ 
trict of Columbia. 

(g) That under the law applicable to the District of 
Columbia, Edna L. McCutchen, the former owner, still 
retaining possession of the property, became a tenant 
at will of Home Owners’ Loan Corporation and that 
on November 16, 1936, Home Owners’ Loan Corpora¬ 
tion served upon Edna L. McCutchen the thirty day 
notice required by law to quit and surrender possession 
of said property. 

(h) That Edna L. McCutchen did not surrender 
possession of said property and Home Owners’ Loan 
Corporation on December 17, 1936, filed a complaint in 
the Municipal Court of the District of Columbia seek- 



ing the restitution of the possession of said property; 
that, although appellant Fletcher was claiming title to 
said property through Edna L. McCutchen by virtue of 
the alleged quit-claim deed dated November 10, 1936, 
and although appellant knew of the proceedings insti¬ 
tuted in the Municipal Court of the District of Colum¬ 
bia by Home Owners’ Loan Corporation for the pos¬ 
session of said property, and although appellant was 
active in giving advice to Edna L. McCutchen in the 
defense of said suit for possession, even to the extent 
of drafting a plea or answer for said Edna L. McCut¬ 
chen raising the precise question as to the existence or 
non-existence of Home Owners’ Loan Corporation as 
a legally authorized and organized corporate entity 
presented to the Court below and now presented to 
this Court, appellant did not in any manner seek to 
intervene in the proceeding in the Municipal Court 
against said Edna L. McCutchen for the possession of 
the property herein concerned, and did not in any man¬ 
ner attempt to assert his alleged paramount title and 
right of possession to said property. 

(i) That on January 9, 1937, the Municipal Court of 
the District of Columbia entered judgment in favor of 
Home Owners’ Loan Corporation for the restitution 
of the possession of said property and on January 14, 
1937, Edna L. McCutchen surrendered possession of 
said property to Home Owners’ Loan Corporation; 
that immediately Home Owners’ Loan Corporation 
took possession of said property and expended approx¬ 
imately $600.00 in repairing the same; that Home Own¬ 
ers’ Loan Corporation remained in quiet and peaceful 
possession of said property from January 14, 1937, 
until on or about June 14, 1937, on which date, appel¬ 
lant Fletcher, without right or authority from Home 



Owners’ Loan Corporation or from any other source, 
forcibly entered and took possession of the property, 
or unlawfully but without force, entered upon and took 
possession of said property, and unlawfully and forci¬ 
bly detained the same; that on June 17, 1937, Home 
Owners’ Loan Corporation filed a complaint against 
appellant in the Municipal Court of the District of Co¬ 
lumbia seeking the restitution of possession of said 
premises; that after six hearings in the Municipal 
Court of the District of Columbia between June 29, 
1937 and July 22, 1937, the Municipal Court, on July 
22, 1937, directed that a judgment be entered in favor 
of Home Owners’ Loan Corporation for the restitution 
of the possession of said premises; to which order ap¬ 
pellant excepted and noted his intention to apply to 
this Court for a writ of error or a writ of prohibition, 
whereupon the Municipal Court directed that the judg¬ 
ment be not entered until after appellant Fletcher had 
had an opportunity to make such application to this 
Court as he might deem proper. 

(j) That on July 22, 1937, appellant Fletcher filed 
in this Court a petition for a writ of prohibition, Orig¬ 
inal Xo. 2793, praying that said Municipal Court be 
restrained from making or entering a judgment for 
restitution in favor of Home Owners’ Loan Corpora¬ 
tion; that the principal contention of appellant before 
this Court in that proceeding was identical with the 
contention of appellant in this proceeding, i. e., that 
Home Owners’ Loan Corporation was not duly author¬ 
ized and organized and legally did not exist. 

(k) That on September 7, 1937, this Court denied 
said petition for a writ of prohibition and on Septem¬ 
ber 8, 1938, the Municipal Court entered judgment 
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for possession in favor of Home Owners’ Loan Corpo¬ 
ration; that on September 10, 1937, appellant Fletcher 
filed a motion in the Municipal Court for an order va¬ 
cating said judgment entered on September 8, 1937; 
that, upon a hearing on this motion on September 14, 
1937, the Municipal Court overruled the same and 
directed that said property be restored to Home Own¬ 
ers’ Loan Corporation and on September 14, 1937, the 
United States Marshal removed appellant from said 
property and again gave possession of the same to 
Home Owners’ Loan Corporation. 

(1) That on July 22, 1937, a proceeding was brought 
by the United States against appellant Fletcher upon 
an information alleging that appellant, on the 15th day 
of June, 1937, in the District of Columbia, did then and 
there, without lawful authority, enter a certain private 
dwelling, 4132 Military Road, Northwest, in the Dis¬ 
trict of Columbia, against the will or consent of the 
lawful owner thereof, to wit, Home Owners’ Loan 
Corporation, a body corporate, or its duly authorized 
agent; and being therein, did refuse to quit the same 
on the demand of the said lawful owner thereof or its 
duly authorized agent, against the form of the statute 
in such case made and provided, and against the peace 
and Government of the United States of America. 

(in) That appellant Fletcher entered a plea of not 
guilty and was brought to trial before a jury in the 
Police Court of the District of Columbia on September 
29,1937, which trial lasted for three days, and on Octo¬ 
ber 1, 1937, was concluded by the jury’s verdict of 
guilty. That thereafter appellant made a motion for 
a new trial and a motion in arrest of judgment, which 
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were overruled, and on December 28, 1937, the Police 
Court entered judgment on the verdict of the jury. 

(n) That on February 10, 1938, appellant Fletcher 
filed in this Court a petition for a writ of error seeking 
a review of the judgment and jail sentence of the Police 
Court, which petition was denied on April 4, 1938; that 
on April 12, 1938, appellant filed in this Court a peti¬ 
tion for reconsideration of the denial of his petition 
for writ of error, which petition for reconsideration 
was denied on May 6, 1938. 

(o) The present suit was brought on September 11, 
1937, and although appellant sought the aid of a Court 
of Equity the bill of complaint set forth only such of 
the facts above recorded as were favorable to his pray¬ 
ers and concealed from the Court other vital facts of 
record in the Courts of the District of Columbia. The 
bill prayed that “a decree be issued establishing the 
rights of your plaintiff in said land and premises, 
aforesaid, and declaring a resulting trust therein in 
favor of said plaintiff.” 

(p) On September 29, 1937, appellees filed a motion 
to dismiss the bill of complaint upon the grounds, 
among others, that the bill did not state a cause of ac¬ 
tion in equity, estoppel, res ad judicata, that appellant 
did not offer to do equity and that appellant sought to 
impose upon the Court by failing to state vital facts of 
record of which the Court would take judicial notice. 

(q) On October 19, 1937, this motion to dismiss was 
heard and sustained, from which ruling this appeal was 
perfected. 
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ARGUMENT. 

I. 

The Court Below Did Not Err in Dismissing the Bill 

of Complaint. 

(a) The Bill of Complaint Having Averred the Exis¬ 
tence of an Express Trust , No Resulting Trust 
Mag be Decreed. 

A resulting trust is a mere creature of equity and 
does not arise where there is an express declaration of 
trust by the parties in writing. Resulting trusts have 
been criticized as in violation of the sound principles on 
which the Statute of Frauds is based; and the general 
rule seems to be that resulting trusts ought not to be 
favored except when they originate in the bad faith of 
one of the parties to the transaction. 

The bill of complaint (paragraphs 4, 5 and 6) clearly 
sets out the execution of the ordinary real estate ex¬ 
press trust in use in the District of Columbia and no 
reason is assigned as to why this express trust should 
be declared a resulting trust except the averment that 
Home Owners’ Loan Corporation, the beneficiary un¬ 
der said express trust, legally did not exist. If, there¬ 
fore, the Court should hold that Home Owners’ Loan 
Corporation legally did exist, or that this appellant is 
estopped to deny the existence of said corporation (our 
points II and III) then clearly the bill of complaint is 
without equity. No bad faith is averred. 

(b) The Bill of Complaint Does Not State a Cause of 
Action in Equity. 

Appellant seeks to abandon the theory upon which 
his bill of complaint was filed, i. e., that Home Owners’ 
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Loan Corporation legally did not exist, and to reach 
his desired goal bv asserting that Home Owners’ Loan 
Corporation is not a party to the litigation; that while 
estoppel may be a good defense as between appellant 
and Home Owners' Loan Corporation, appellees Jones 
and Frizzell cannot urge that defense in behalf of Home 
Owners' Loan Corporation or of themselves. 

We believe it obvious why Home Owners’ Loan Cor¬ 
poration was not made a party-defendant, but also we 
believe that the attempt at clever pleading must fail 
since tlie bill of complaint and the records of our Courts 
show that Home Owners’ Loan Corporation is the real 
party in interest. Appellant also overlooks the aver 
ment in paragraph 11 of his bill of complaint “that 
said trustees, defendants herein, are agents and em¬ 
ployees of said non-existing Home Owners’ Loan Cor¬ 
poration.” 

Ruth v. Home Owners' Loan Corporation (65 W. L. 
R. 714; 92 Federal 2d. 212), decided by this Court in 
June, 1937, is very enlightening upon this subject. In 
that case this Court reviewed fullv the circumstances 

V 

of the creation and organization of Home Owners’ Loan 
Corporation and with reference to the relationship of 
appellees Jones and Frizzell to the Corporation, said: 

“The Home Owners’ Loan Corporation was not 
in any sense organized as a commercial enterprise. 
The money to carry the Home Loan Act into oper¬ 
ation was furnished bv the government. These 
trustees, at the time the loan was made, were 
merely agents of the government to carry out the 
terms of the act within the District of Columbia.” 

After reviewing the applicable law, rules and regu¬ 
lations with reference to foreclosures by Home Own¬ 
ers’ Loan Corporation, the Court stated: 
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‘‘It is clear, we think, that under this procedure, 
the trustees had no possible interest except the 
performance of their duties under the trust, and 
under the rules and directions imposed by the Re¬ 
gional Office at Baltimore. They were merely the 
agents selected to carry out the provisions of the 
act and the regulations properly made thereun¬ 
der.” 

Appellant also asserts that the motion to dismiss the 
bill of complaint should have been overruled since the 
motion was a joint-motion and set forth facts not ap¬ 
pearing upon the face of the bill. Courts of equity 
were created and equity jurisprudence has developed 
for the purpose of doing justice between litigants un¬ 
restrained by the technicalities of strict legal pleading, 
except such as may conduce to the doing of equity and 
justice to all concerned, and that with the least for¬ 
mality, the least delay and a minimum of litigation. 

The second ground of the motion to dismiss was that 
the bill of complaint did not state facts constituting a 
cause of action in a court of equity. It is believed that 
had the motion advanced no other ground, it would 
have been sustained. In view, however, of the fact 
that although appellant was seeking the aid of a court 
of equity, he was concealing from the court vital facts, 
it was deemed proper to state, (paragraph 7 of the mo¬ 
tion) “That plaintiff seeks to impose upon the Court 
bv failing to state vital facts of record and of which 
this Court will take judicial notice.” Appellees then 
referred the Court to the record of proceedings in this 
Court (original No. 2793) and the many proceedings 
in the Municipal Court of the District of Columbia be¬ 
tween appellant and his predecessor in alleged title 
and Home Owners’ Loan Corporation respecting the 
identical property here involved. 
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He Who Seeks Equity Must Do Equity and He Who 
Comes Into a Court of Equity Must Come With Clean 
Hands. 

(Ruth v. II. 0. L. C. y .supra, and cases therein 
cited) 

II. 

Estoppel and Res Adjudicata. 

(a) Estoppel — 

Paragraph (e) of our Statement of Facts shows that 
the alleged deed upon which appellant relies was ob¬ 
tained from Edna L. McCutchen on the very day on 
which her right to redeem the property expired; and 
that her remaining interest in the property was only 
a right of redemption under the terms of the deed of 
trust before midnight of that day. Paragraph (f) 
shows that the right of redemption was not exercised. 

The bill of complaint shows that Edna L. McCutchen, 
appellant’s predecessor in title, dealt with Home Own¬ 
ers’ Loan Corporation and accepted benefits to the 
value of $9,039.52 in refinancing her home property. 

The record shows that no portion of these benefits 
has been returned or oiler made to do equity in any 
manner. Appellant says that “One cannot pay money 
to or otherwise deal with a dead man.” Appellees an¬ 
swer that the registries of the Courts always are avail¬ 
able in such situations. 

It is well established by authorities and decided 
cases that one who executes a mortgage in favor of a 
corporation and receives a valid consideration there¬ 
for, is estopped from questioning the validity of the 
corporation's existence and its right to sue when fore¬ 
closure proceedings arc instituted after default in the 
terms of the mortgage contract. In addition, it is as 
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firmly established that this principle of estoppel oper¬ 
ates not only on the persons to the transaction but 
also on their privies by estate, contract or otherwise. 

This principle of estoppel with regard to the mort¬ 
gagor of a corporation or those standing in privity to 
them is set forth in Fletcher Cyclopedia Corporations, 
Vol. 8, Chapter 40, Sections 38S9, 3959, Pages 218-219 
and 306, as follows: 

“Private litigants may, by their agreements, ad¬ 
missions, or conduct, place themselves where they 
will not be permitted to deny the fact of the ex¬ 
istence of a corporation. The corporation under 
such circumstances is spoken of as a corporation 
by estoppel. * * * The rule of estoppel * * * 
extends to persons who execute the mortgages or 
deeds of trust to a * * * corporation. # * # 

One who gives a mortgage to a corporation cannot 
deny its corporate existence to defeat the foreclo¬ 
sure thereof * * * and the same rule applies 
to the grantor of a trust deed given to a corpora¬ 
tion to secure an indebtedness to it. * * * One 
who has taken a conveyance of land on which there 
is a mortgage to a * # * Corporation and has 
assumed the mortgage debt cannot void the mort¬ 
gage on the ground that the mortgagee is not le¬ 
gally a corporation.” 

The Supreme Court of the United States in speak¬ 
ing through Mr. Justice Swayne on the doctrine of es¬ 
toppel in the case of Casey v. Galli, 94 U. S. 673, 24 L. 
ed. 168, 170, said: 

“ * * * where a party has contracted with a cor¬ 
poration and is sued upon the contract, neither is 
permitted to deny the existence or the legal valid¬ 
ity of such corporation. To hold otherwise would 
be contrary to the plainest principles of reason 
and of good faith, and involve a mockery of jus- 
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tice. Parties must take the consequences of the 
position they assume. They are estopped to deny 
the realitv of the state of things which tliev have 
made appear to exist, and upon which others have 
been led to rely. Sound ethics require that the 
apparent in its effects and consequences, should 
be as if it were real, and the law properly so re¬ 
gards it.” (Citing cases) 

This doctrine of estoppel also prevents the recipi¬ 
ents of benefits under a statute from questioning the 
validity of that statute. Upholding such a view is a 
long line of cases beginning with Daniels v. Tearney, 
102 U. S. 415, 26 L. ed. 187, in which case the court 
said: 


“It is well settled as a general proposition * * * 
that where a party has availed himself for his 
benefit of an unconstitutional law, he cannot, in 
a subsequent litigation * * * aver its unconstitu¬ 
tionality as a defense, although such unconstitu¬ 
tionality may have been pronounced by a com¬ 
petent judicial tribunal in another suit. In such 
cases the principal of estoppel applies with full 
force and conclusive effect.” (Citing numerous 
cases) 


(b) R rs A dju dicat a — 

The record shows that foreclosure proceedings and 
litigation between appellant, his predecessor in title, 
Home Owners’ Loan Corporation (the only party in 
interest that has suffered from these prolonged pro¬ 
ceedings) and appellees Jones and Frizzell have been 
carried on in every Court in the District of Columbia 
respecting this identical property since September , 
1936 . 
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In this Court, Original No. 2793, appellant sought a 
writ of prohibition to restrain the Municipal Court 
from executing a judgment for possession given Home 
Owners’ Loan Corporation in its suit against appel¬ 
lant. The Municipal Court in a suit against appel¬ 
lant’s predecessor in title previously had given judg¬ 
ment for possession to the Corporation. 

The Police Court proceeding was a matter between 
the United States and appellant, and this Court twice 
has ruled that the Police Court did not err. 

In the United States District Court, appellant 
deemed it proper to make only the Trustees defendants. 

Five separate proceedings have been instituted re¬ 
specting this property and this loan. At least ten 
oral hearings have been granted. At least twenty 
written complaints, bills, defenses, briefs and other 
documents have been filed in the Courts. At 
least ten decisions have been rendered by the four 
Courts of the District of Columbia and all of these 
decisions have sustained the contentions of appellees 
herein and of Home Owners’ Loan Corporation. 

Whether it be designated Estoppel, Res Ad judicata, 
or just plain justice, it is not believed that a court of 
equity may grant any relief of any character to this 
appellant, especially when he conies into court only 
with technicalities based upon a concealment of vital 
facts. 

III. 

Home Owners’ Loan Corporation Legally Was Created 

and Organized. 

As well as we understand the contention of appel¬ 
lant, it involves no question of the Constitutionality of 
the Act of Congress authorizing the creation as a cor- 
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poration of Home Owners’ Loan Corporation nor any 
thought that Congress did not have power directly to 
create or to authorize such a Corporation to be created. 
The sole argument seems to be that whereas Congress 
did “authorize and direct the Federal Home Loan 
Bank Board” to “create” a corporation to be known 
as the Home Owners’ Loan Corporation, the Federal 
Home Loan Bank Board did not at any time “make 
an application to any sovereign power, Federal or 
State, for the granting of a charter for and in the name 
of the Home Owners’ Loan Corporation.” 

Appellees maintain that the Act of June 13, 1933, 
supra, authorized and directed the Federal Home Loan 
Bank Board to “create” such a corporation and that 
the Act of June 13, 1933, in detail, defined each and 
every important power, privilege, immunity and liabil¬ 
ity of such corporation, leaving to the Federal Home 
Loan Bank Board the mere duty of issuing a charter 
outlining generally these powers, privileges, immuni¬ 
ties and liabilities and leaving to the created Home 
Owners’ Loan Corporation the administration of the 
terms of the Act itself. Appellees further maintain 
that the Federal Home Loan Bank Board, on June 14, 

1933, the day after the approval of the Act, did create 
such a corporation and issue to it a charter. 

Appellees further assert that the action of the Fed¬ 
eral Home Loan Bank Board in thus creating the Home 
Owners’ Loan Corporation (on three separate occa¬ 
sions since June 14, 1933), has received the approval 
of Congress in all acts done in creating such corpora¬ 
tion as being within the letter and spirit of the legis¬ 
lation of June 13,1933, i. e., (a) by the Act of April 27, 

1934, supra, which Act provided for the full and un¬ 
conditional guarantee of the bonds issued by the Home 
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Owners’ Loan Corporation as a corporation; (b) by 
the National Housing Act of June 27, 1934, supra, 
wherein Congress authorized Home Owners’ Loan 
Corporation as a corporation to issue such guaranteed 
bonds in an aggregate principal amount of $3,000,- 
000,000 in lieu of the $2,000,000,000 authorized by the 
original Act of June 13, 1933; and (c) by the Act ap¬ 
proved May 28, 1935, supra, authorizing Home 
Owners’ Loan Corporation as a corporation to issue 
guaranteed bonds in an aggregate amount of $4,750,- 
000,000 in lieu of the $3,000,000,000 authorized by the 
Act of June 27, 1934. 

Since no question is raised as to the Constitutionality 
of the original Act of June 13, 1933, since no question 
is raised as to the authority of Congress directly P> 
create such a corporation, and since no question is 
raised as to the authority of Congress to delegate to 
an agency of the Government its authority to create 
such a corporation, it is not deemed necessary further 
to argue, (in view of the action taken by the Federal 
Home Loan Bank Board and of the three subsequent 
approvals of Congress of the operations of the Cor¬ 
poration) that Home Owners’ Loan Corporation was 
created and does exist as a corporation in the precise 
manner and form intended by Congress when it passed 
the Act of June 13,1933. 

That this is a correct statement of the situation has 
been decided by every Court in the District of Colum¬ 
bia and by several of such Courts upon numerous occa¬ 
sions. 

In this Court, in case Original No. 2793, appellant 
filed an application for a writ of prohibition to restrain 
the Municipal Court of the District of Columbia from 
entering and executing a judgment giving Home Own- 
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ers’ Loan Corporation the possession of the identical 
property here concerned, which the suit in the Munici¬ 
pal Court alleged unlawfully he had entered. In his 
application for a writ of prohibition, appellant availed 
himself of the same contentions and arguments now 
made: but on September 7, 1937, this Court denied the 
application for a writ of prohibition. 

In the United States District Court for the District 
of Columbia in Reek v. Jones and Frizzell . Trustees. 
D. C. Equity Xo. 65,372, a bill, similar to that now be¬ 
fore the Court, was dismissed on the 19th of October, 
1937 (Mr. Justice O’Donoghue). 

In Bn/an v. Howe (dimers' Loan Corporation , I). C. 
Equity Xo. 64,282, an amended bill for an injunction 
upon the same ground was dismissed on January 17, 
1938, by the United States District Court (Mr. Justice 
Bailey). 

In the Municipal Court of the District of Columbia 
all of the Judges of that Court, except one, on differ¬ 
ent and numerous occasions have passed upon the ques¬ 
tion and ruled contrary to the contention of appellant. 
Ill Home Owners' Loan Corporation v. Lauglilin (this 
Court original Xo. 2674) and in Home Owners 9 Loan 
Corporation v. Shrader (this Court, original Xo. 2721), 
petitions for writ of error to review the decisions of 
the Municipal Court were denied by this Court. 

In Ruth v. Home Owners' Loan Corporation, supra, 
this Court affirmed a decision of Mr. Justice Cox of the 
District Court dismissing a bill seeking an injunction 
and the setting aside of a foreclosure sale. This Ruth 
case primarily did not involve the legality of the crea¬ 
tion of Home Owners’ Loan Corporation but in the 
unanimous opinion of this Court the opening sentence 
described Home Owners’ Loan Corporation as “a cor- 
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porate instrumentality of the United States created by 
an Act of Congress known as the Home Owners’ Loan 
Act of 1933;” and in the first line of paragraph 3 of 
the opinion, this Court states that “Under the Act of 
Congress creating the corporation it was provided,” 
et cetera. As a general proposition this Court, in the 
Ruth case, unanimously approved of the creation of 
Home Owners’ Loan Corporation and of its operations 
as a corporate entity under the Acts of Congress. 

Complying with the Act of June 13, 1933, Home 
Owners’ Loan Corporation was duly created and or¬ 
ganized. Relying upon its charter and the three sep¬ 
arate approvals of Congress by subsequent Acts (and 
of the Courts of the country, including those of the 
District of Columbia, whenever such questions were 
raised) of the precise manner and form in which Home 
Owners’ Loan Corporation was created and was func¬ 
tioning, Home Owners’ Loan Corporation has invested 
more than $3,000,000,000 of its bonds and cash, all fully 
guaranteed by the United States , in saving home prop¬ 
erties of more than 1,000,000 distressed American fam¬ 
ilies. In this situation, it would seem a bit late to say 
that Home Owners’ Loan Corporation never existed . 

CONCLUSION. 

It is submitted that the bill of complaint is without 
merit and that the action of the Court below in dismiss¬ 
ing the same should be affirmed. 

Respectfully submitted, 

Harvey D. Jacob, 

Attorney for Appellees, 

Luke E. Keeley, National Press Building. 

Of Counsel. 

May 14,1938. 



